MAM LLE P. SPR NER
| BLA 95-430 Deci ded Gctober 20, 1997

Appeal froma decision of the Galifornia Sate Gfice, Bureau of Land
Managenent, decl aring mning clai ns abandoned and void. CAMC 247578
t hrough CAMC 247583.

Afirned.

1 Federal Land Policy and Managenent Act of 1976:
Recordation of Affidavit of Assessnent Vrk or Notice
of Intention to Hold Mning dai m-Federal Land Policy
and Managenent Act of 1976. Service Charges--Mning
A ai ns: Abandonnent--Mning dains: Rental or Aam
Mai nt enance Fees: Small Mner Exenption

Mning clains were properly decl ared abandoned and voi d
when a clainant el ecting the snall mner exenption
received at his last address of record a notice of
deficiency fromBLMfor failure to send service fees
wth the annual assessnent work notice and failed to
refile the affidavit, wth service fees attached,
wthin 30 days, pursuant to 43 CF. R § 3833.1-3(b)(2)
(1993).

APPEARANCES Melville P. Springer, Bishop, Gallifornia, pro se.
(PN ON BY ADM N STRATI VE JUDGE ARNESS

Melville P. Springer has appeal ed froman April 12, 1995, Decision of
the Galifornia Sate dfice, Bureau of Land Managenent (BLM, declaring his
unpat ented mni ng cl ai "8 CAMC 247578 t hrough CAMC 247583 abandoned and voi d
for failure to tinely submt 1994 assessnent work notices wth service fees
in the anount of $5 per claim

Referring to requirenents of the Departnent of the Interior and
Rel at ed Agenci es Appropriations Act for Hscal Year 1993 (the Act), Pub. L.
No. 102-381, 106 Sat. 1374, 1378-79, and inpl enenting regul ati ons, that
required mners holding 10 or fewer clains either to pay a claim"rental
fee" of $100 per claim or declare a "small mner's exenpti on" and continue
annual filings under section 314 of the Federal Land Policy and
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Managenent Act of 1976 (FLPMR), the Decision states that Springer tinely
filed a "snall mner's exenption"” for assessnent years 1993 and 1994, and
nade necessary filings for the 1993 assessnent year. |n 1994, Springer
tinely filed the affidavit of assessnent work required by statute, but
failed to filewth it a $5 service charge for each claim as required by
43 CF.R § 3833.1-4(b). The Decision recites that after receipt of
Soringer's affidavit on Novenber 21, 1994, BLMnailed Springer a
"deficiency notice" returning the affidavit and granting him30 days to
send the affidavit wth proper paynent attached. The Decision then finds
that, although BLMrecords show that Springer received the notice, BLMdid
not tinely receive an affidavit wth service charges from Springer.
Therefore, BLMhas decl ared the cl ai n8 abandoned and voi d.

In addition to the "certification of exenption" forns filed by
Soringer, BLMs case file contains a copy of his 1994 affidavit of
assessnent work show ng it was recei ved on Novenber 21, 1994. The file
copy is stanped wth the words "No Action Taken Due to Nonpaynent of Fees,
Returned 11-23-94." The file al so contains a copy of a certified letter
addressed to Soringer informng himthat BLMhas returned the 1994
assessnent work formand granting him30 days to resubmt it wth attached
service fees. The returned certified mail receipt card reveal s that the
letter was nailed to "Melville P. Springer, 1396 GQ enwood Lane, B shop,
Galifornia 93514-1919," and was signed as received by "Margaret R Nakkas"
on Noveniber 28, 1994. There is no docunentation in the file show ng that
Soringer responded to the letter, or refiled the affidavit wth the
requi red service fees.

In his Satenent of Reasons on appeal, Springer explains that an
i1l ness for which he was hospitalized on June 15, 1994, inpaired his nenory
and that during his conval escence his "nail didn't followne very well."
He states that it was not until after 2 nonths had passed that he "finally
realized | hadn't done all ny paperwork for the clains.” Explaining that
he had recovered his health by May 1995, he requests that he be allowed to
“re-clainf the clains here at issue.

[1] 1n 1993, BLMaltered Departnental regul ati ons governing filings
under section 314 of FLPMA to conformto the requirenents of the Act, which
becane effective on Qctober 5, 1992. For miners who clained a snal | mner
exenption under the Act (and therefore were still filing annual assessnent
work notices pursuant to section 314 of FLPMN, BLM by regul ati on,
continued to require the filing of a nonrefundabl e $5 service charge with
each annual assessnent work affidavit. 43 CF.R § 3833.1-4(b) (1993).
Under the 1993 regul ations, when a clainmant tinely filed assessnent notices
but failed to include the required service fees, the Departnent was
required to notify himof the deficiency by certified mail, and al | ow 30
days fromhis receipt of the notice wthin which to resubmt the affidavits
wth the appropriate fees included. 43 CF R § 3833.1-3(b)(2) (1993).

The 30-day curative period began when the mner received the defici ency
notice. 1d. After a clainant received a deficiency notice, his failure to
tinely resubmt assessnent notices wth the service charges rendered the

cl ai ns abandoned and void. 1d.
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Soringer clains that he was unabl e to properly manage his affairs for
several nonths followng the onset of his illness on June 15, 1994.
Nonet hel ess, BLMs record contains a return recei pt card show ng that the
deficiency notice was received at 1396 @ enwood Lane, B shop, Galifornia,
inlate Novenber of that year. This address is the address Soringer gave
as his return address on his Notice of Appeal to BLMs Decision. Wen BLM
uses the mails to send a notice to any person entitled to a communi cation
under Departnental regul ations, that person wll be deened to have recei ved
it, if it was delivered to his last address of record on file in the
appropriate office of BLM regardl ess of whether it was in fact received by
him 43 CF R 8§ 1810.2(b). UWhder this rule, delivery to the |ast address
of record establishes constructive notice to the addressee. Gerhard W
Befeld, 123 IBLA 118 (1992); J-OB (perating G., 97 IBLA 89, 91 (1987).

Soringer's clains were properly decl ared abandoned and voi d because,
after BLMs 30-day notice was received at his address of record, he failed
to conply wth the filing requirenents of section 314 of FLPMA  The Act of
Ctober 5, 1992, did not elimnate this requirenent for those claimng a
snmal | mner exenption. See Mlvin J. Young, 135 IBLA 336, 338 (1995).
Section 314(c) of FLPVA provides that failure to file evidence of annual
assessnent work or a notice of intention to hold "shall be deened
concl usively to constitute an abandonnent of the mning claimor mll or
tunnel site by the owner.” 1n 1985, the SQuprene Gourt hel d section 314 of
FLPMA to be valid, concluding that a mning claimfor which tinely filings
are not nade i s extingui shed by operation of |aw notw thstandi ng the
clamant's intent to hold the claim Uhited Sates v. Locke, 471 US 84,
100 (1985). ongress did not provide for waiver of the section 314
requi renents, and the Departnent nay not excuse | ack of conpliance wth the
statute. Lynn Keith, 53 IBLA 192, 196 (1981). Moreover, Qongress is
assuned to be aware of the construction given to section 314 of FLPVA by
the courts; strict application of the filing statute is therefore required
when a snal | mner exenption is sought. See Lee H and Gldie E Rce, 128
| BLA 137, 141 (1994). Ve may not, therefore, excuse Soringer's failure to
nake the tinely filing required by section 314 because of his illness.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Franklin D Arness
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge

141 | BLA 36

WAW Ver si on



